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Not as a mere matter of form, but as expressing an inter- 
esting and encouraging fact, I may properly refer, in 
opening the fourth annual meeting of the Section on Legal 
Education, to the gratifying success which has attended the 
organization and the work of the Section, and to the auspicious 
circumstances with reference to the development of that work 
under which we meet to-day. Not many of us remember the 
meeting at which this Section was organized, for the attend- 
ance was very small indeed and the new movement was not 
announced with any flourish of trumpets. But the constant 
increase of interest felt in the undertaking, evidenced by the 
increasing attendance from year to year, the extension of the 
program without apparently satiating the appetites of those 
who are present at the various sessions, and especially the 
great increase in the number of actual teachers of law who 
have connected themselves in interest and work with the pro- 
ceedings of the Section, indicate that those who planned it 
and have been instrumental in carrying their plans into execu- 
tion judged rightly of the needs and wisely of the capacity of 
those who should thus be associated together in supplying an 
organization which should give opportunity for the discussion 
of the scientific study of law by persons especially interested 
in its formal expression and development. 

But I must not pass over the origin and growth of this Sec- 
tion of the American Bar Association without pausing to say 
a word, though it must be totally inadequate and unsatisfac- 
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tory, in regard to two of the men who were prominent in its 
founding and eflScient in its development, but of whose ser- 
vices, counsel, and direction we may no longer enjoy the satis- 
faction and reap the benefit. Somewhat more than two years 
ago Dr. William G. Hammond, who, as chairman of the com- 
mittee of the Association on Legal Education, had, by his 
intelligent and scholarly eflForts, given great impetus to a con- 
sideration of the study of law as a part of the work of the 
Association, ceased from his labors, and within the past year 
Dr. Austin Abbott, also one of the organizers of the Section, 
and one who, by the enthusiastic and inspiring paper read at 
its first meeting did more, I believe, than any other to show 
how great the interest and benefit of such meetings might be, 
has ceased to write and to teach. The immense learning and 
wonderful capacity for apt expression of the one, and the ana- 
lytical keenness and practical adaptability of the other, the 
high intellectual power of each, the love of learning and the 
delight in exposition which were their marked characteristics, 
are lost to us, and as we stop to consider what they were and 
what they did, we instinctively think of them as having left 
places in our ranks which are not likely to be filled. Where 
shall we find again that earnest consecration to the noble study 
of the law for its own sake, and appreciation of its high dig- 
nity and its possibilities of systematic development which they 
illustrated ? And yet I am not one of those who would exag- 
gerate the past as contrasted with the future. These leaders 
who are with us no more were, I believe, forerunners and 
prophets of a more glorious era in the true study and expres- 
sion of. the law, than any which the English speaking people 
has known. Few were the associates and sympathizers who, 
with them, turned from the immediate and material interests 
involved in the practice of an industry, to consider the law as 
a science and a high art, to consider its historical development, 
and consciously strive for its practical perfection. I firmly 
believe that the number of such is rapidly increasing and that 
the labors of the intelligent body of men devoted to this cause 



will, even sooner than we anticipate, even within the individual 
experience of many of ub, work a. change in the whole method 

and spirit of the profession which one would be considered 
raah to now prophesy. 

In the successive meetings of thia Section many questions 
closely connected with the study and teaching of the law have 
been ably and even exhaustively diaeuased, but it has aeemed 
to mo that one auhject of practical importance in the expand- 
ing and now diversified field of law school education might 
properly receive fuller attention than has yet been accorded to 
it in our deliberations, and I now venture to ask your attention, 
with confidence in its importance, and yet with hesitation as 
to my own ability to present it, to the topic of "the law 
school Curriculum, or the subjects which should be included in 
a law course, and the order of their presentation." In this 
vast field of learning, so vast that the student can be intro- 
duced to but small portions of it, what shall be selected as the 
proper subjects for consideration, and in what order shall they 
be brought to the focus of the student's mind? 

Allow me to insist that these questions are of vital import- 
ance. Indeed the superiority of the law school instruction 
over the haphazard acquisition of fragmentary knowledge 
which is incident to office reading and the observation of the 
actual administration of the law, consists principally in the 
selection and methodical presentation of those topics which 
shall best qualify the student for afterward conquering, as 
occasion may demand, the learning of an infinite variety of 
subjects, which can never possibly come to his attention while 
pursuing his preliminary education in the law. 

As Lord Russell, who is the honored guest of this Associa- 
tion at its present meeting, has said in a recent address on 
legal education in England : " After all, the main function of 
teaching is to teach men how to think, to give them a grasp 
of principle, to put them on the right track, to give them a 
B to the labyrinth, to inspire them with enthusiasm for the 
profession that they may work with a will, inspired by a lofty 
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idea of the dignity of the profession of the law, of its duties 
and its responsibilities." What subjects of the law shall we 
best present to the student in attempting to teach him how to 
think ? What principles are the fundamental ones of which 
we should give him the grasp ? What topics will furnish a 
clue to the labyrinth ? What consecutive elaboration of legal 
ideas will inspire him with enthusiasm for the further study of 
the law and the dignity of his work ? 

Anxious as I am to confine this discussion to the particular 
topic which I have suggested, I cannot avoid certain prelimin- 
ary considerations necessary to be taken into account in reach- 
ing an intelligent solution. With what training does the 
student who is to be taught come to his task ? What methods 
of instruction are to be pursued in his legal education ? What 
length of time is to be given to law study ? What point of 
view of the law is to be made prominent ? What ideals shall 
be held before him? What relation is to be maintained 
between historical and scientific study on the one hand and 
practical application on the other ? What relative importance 
is to be given to discipline as compared with knowledge ? Such 
questions as these cannot be avoided if we are to form any 
rational judgment as to the extent and character of the law 
school curriculum, and yet these must be hurriedly and even 
superficially considered now, if we are to reach any practical 
discussion of the question which I have proposed. 

First, then, what preliminary training is to be assumed on 
the part of the student who enters upon a course of profes- 
sional study? That he must already have acquired large 
mental capacity and considerable maturity of thought goes 
without saying. It is useless to expect an immature mind to 
grapple with the questions which are to be considered. It is 
useless to undertake to impart a knowledge, which must be 
derived largely from books, to one who is inapt and unskillful 
in deriving new ideas from the printed page, or to present a 
system of scientific thought to one unfamiliar with abstrac- 
tions. It is equally hopeless to expect one who has acquired 



no capacity for the intelligent consideration and unravelling 
of complicated human affairs, to make satisfactory progress in 
the study of the rales which are to be applied in determining 
the rights reaultjng therefrom. And here we meet a real 
difficulty, for it must be admitted that the quickness of per- 
ception and the maturity of judgment, without which legal 
attainments are impossible, may be strengthened, on the one 
hand by the studies which are deemed proper in a broad, lib- 
eral, and thorough collegiate education, but also on the other 
by the familiarity with practical affairs, which is by no means 
sure to result from such education, but may on the other hand 
be greatly fostered by intelligent training in the business rela- 
tions. It seems to me, therefore, that great as is the advan- 
tage to be derived from college training, we must not ignore 
the corresponding advantage which may have been attained by 
intelligent men in business experiences; accordingly, while 
we would, undoubtedly, in consciously planning a course of 
life for those preparing to study the law, give great promin- 
ence to college training, we cannot ignore the fact that an 
aptness for the study and an efficiency in practice may also be 
founded on quite a different line of experience. While I would 
then heartily agree with those who believe that a scholastic 
degree in the arts and sciences furnishes an indication of the 
mental development desirable in the study of law, I have been 
unable to bring myself to the conclusion that the superiority 
thus indicated is so universal or so undoubted as to make it 
proper to insist on a college course of study as a prerequisite 
for successful work in the law school or at the bar. Desirable ? 
Yes. To be held up as fitting and proper? Yes. To he 
insisted upon as indispensable ? No, Let me not be 
thought to criticise the action of those schools which have 
deemed it wise to insist on college training aa a proper and 
necessary preparation for their particular work. In the great 
body of students presenting themj^elves for instruction in any 
given law school it may he wise to make a selection based 
on this test, easily applied, however inconclusive it may be. 
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That the work in any particular school may properly be 
arranged with the predicate of such scholastic attainments may 
easily be conceded. That fit preparation for the study and 
practice of the law can only be thus acquired must not only 
now, but for some time to come, be an unwarranted supposition. 

Another objection to insisting over strenuously on the neces- 
sity of college training as a preparation for law study is, that 
it leads to the assumption, on the part of college trained men, 
that they can learn the law in less time and with less efibrt 
than those who have not such training. It may seem a para- 
dox to say that a college trained man can accomplish more in 
the course of a term of law study than a man without such 
training, but cannot accomplish as much in a less time. The 
teacher of law knows, however, as does also the practitioner, 
that to acquire a legal way of thinking means something more 
than mere acquisition of information about law. It demands 
legal training through a considerable period of time, and the 
facility which a college student acquires of doing a given 
amount of work in a short time, as compared with one of equal 
natural endowment who has not such training, while it is a 
valuable faculty if not too much presumed upon, does not in 
itself enable the student to readily apprehend and correctly 
apply rules of law. With every prepossession in favor of col- 
lege training I cannot close my eyes to the fact that in many 
students it tends to foster quickness rather than thoroughness, 
and that the final result depends still to a great extent on the 
individual capacity of the student. To say, then, that all law 
students ought to have a college education is quite diflFerent 
from saying that all law students should be selected from those 
who have had a college education. 

Aside from the question of the extent of general educa- 
tion which is to be assumed on the part of the student 
entering upon the law course, it is important to consider 
whether some special training preparatory to that course 
should be assumed and insisted upon. As law is a social sci- 
ence it might seem that special attention to history and other 



branches of sociology would be a fitting preparation for its 
study. Bat unfortunately there is 9d little that is definite and 
exact, either in facts or in reasoning in the so-called social 
sciences, that I fear an adept in them would be quite unwill- 
ing to subject bis mind to the severe limitations which niust 
be observed in the science of law, and it is probably safe to 
say that the general discipline needed for the successful mas- 
tery of the law is the discipline of a well-balanced and well- 
trained mind, witbout regard to the special subjects in the 
mastery of which that training lias been acquired. 

But there has been aorae discussion of late of the question 
whether the elementary principles of the law should not be 
made a part of a collegiate course of study so that the student 
should come to the professional course with a certain fund of 
information with regard to the underlying principles of the 
science of law. Ungracious as it may seem in the law teacher 
to fail to appreciate the efi'orts of other university workers in 
fitting the student's mind for his special w6rk, I venture to say 
that the instruction in law given as a part of a college course is 
of little advantage, if it is not a positive detriment to the proper 
study and comprehension of law as law. The work that is 
done in this direction is usually based on some such analytical 
treatise as that of Markby, or Holland, or Austin, and I shall 
hope to suggest later a few reasons why this is not a proper 
basis for legal study. 

The length of time to he devoted to a law course is so 
largely determined for each school by its own circumstances, 
that a general discussion of the question is lianiiy profitable. 
In a great majority of the leadiag schools the time now given 
to a law course is three years, and it will be safe to base our 
discussion on that standard ; nor do I think that the condi- 
tions under which the law is studied and practiced in the 
United States will, for a long time to come, justify the expec- 
tation that any considerable nuuiber of students, who intend 
to enter on tlie active work of the profession, will devote a 
greater length of time than that to their professional education. 
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It will probably be generally agreed that greater scope and 
thoroughness in preliminary training rather than greater 
length of time spent in technical instruction should be the 
aim of those who seek to secure the very best preparation for 
their work. It must be taken in account, too, that an import- 
ant preparation for a successful practice must necessarily be 
found in the lawyer's office, and that one or two years of that 
sort of tutelage before assuming the responsibilities of an 
independent practitioner ought to be undergone by every 
student who comes to the bar. And I would place this period 
of office experience after the completion of the law school 
course rather than before or in connection with it, because 
until the student has learned the law as a science, he is in no 
condition to get much practical advantage out of its applica- 
tion. In other words, the art must come after the science and 
not precede it. What would be thought of a young architect 
who should spend some years, without preliminary education 
and without elementary instruction in the practice of his busi- 
ness, in planning houses, and of course planning them poorly, 
supposing that he was thereby fitting himself to study the 
theory of architecture? 

No doubt office experience has been found of some advant- 
age in giving the law student the maturity of thought and 
familiarity with human aflFairs which have already been insisted 
upon as important by way of preparation for knowledge of the 
law ; but such experience is in no way an equivalent for any 
portion of the time which should be spent in a law school; 
and such smattering of legal knowledge as may thereby be 
acquired oftener proves a hindrance than a help in the acquisi- 
tion of a scientific knowledge of the law. But after the 
theories and methods of the law have been once acquired, the 
mind of the student is in a condition to intelligently follow the 
application of these principles in the office or the court room, 
and no matter what the thoroughness of the law school train- 
ing, such experience will necessarily prove of great benefit. 



What point of view is to be taken in selecting and present- 
ing the subjects of a course of instruction? Are they to be 
reganled as disciplinary and raaked in order and prominence 
on that basis, or is the greater amount of time and attention 
to be given to them in accordance with the frequency with 
which the student will have occasion to deal with thorn in 
actual practice? I do not hesitate to insist most strongly on 
considering ea.ch subject from tie standpoint of its scientific 
rather than its immediately practical value. It will be readily 
conceded that some things must be mastered which will scarcely 
he caught sight of ngain in an active and extensive practice of 
the law, while many things which will have prominence in the 
every day experience of the lawyer must be ignored entirely, 
for the reason that they will either become self-evident when 
the scientific basis is found, or so much a matter of mere infor- 
mation, like the contents of local statutes, that it is not worth 
while for the teacher to spend time upon them, in view of the 
fact that the student may master them by his own exertions 
when needed. 

The history of the law of real property, the development 
of equity jurisprudence, the principles of common law plead- 
ing, are illustrations of branches of the law which cannot be 
safely omitted from a law school, nor superficially treated 
without impairing the permanent value of the entire work. 

From these illustrations it will be apparent that in drawing 
this distinctionbetweenmatterwhich is scientifically important 
and that which is of no significance excepting as matter of 
information, it will not be safe to put the substantive law on 
one side and the adjective law on the other. There is, per- 
haps, in no branch of the law greater need of scientific analy- 
sis and careful synthesis than in the subjects of pleading, evi- 
dence and practice. The rock upon which the whole fabric 
of the law as a harmonious structure is in danger of going to 
pieces is the lack of real knowledge on the part of the prac- 
titioners in regard to these practical subjects. I do not say 
that the introduction of codes of pleading and procedure has 
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brought about this result. On the contrary I am inclined to 
think that the artificialities of the common law and equity 
systems of pleading lie at the foundation of the trouble. The 
real difficulty is in the efi'ort, on the part of those who have 
not been well-grounded in the principles of the law, to prac- 
tice it by some mere rule of art. They have sought to follow 
forms of procedure in matters that could only be solved by 
principle ; and so whether we be guided by the rules of common 
law pleading or of the reform procedure we are floundering 
through the trial courts, and groping through the appellate 
courts to secure the solution of a lot of trivial and immaterial 
questions, which a judge of any strength of judgment or 
scientific knowledge of the law would not allow himself for a 
moment to be troubled by. Why is it that the decisions of all 
the appellate tribunals in England are comprised each year in 
six or seven volumes of large type and easy reading, whereas 
the appellate court of almost any one of the States of the Union 
fills at least as many volumes, some times twice as many, with 
the most solidly compacted indigestible mass of laborious 
rulings ? I believe the reason is to be found, not in the fact 
that the judges in England are necessarily abler or better 
educated men, but rather in this : First, that they have, as a 
rule, had a long training in the very best class of practice before 
appointment to the bench, and secondly, that they feel an 
independence as to their official tenure which is not incident 
to the service of judges in most of the States of this Union. 
And if the correctness of this suggestion is questioned by 
directing attention to the mass of business which the Supreme 
Court of the United States is compelled to labor with each 
year, then I should say further that the courts from which the 
appeals are taken are largely responsible for the amount of 
work which is thrown upon the appellate court and that the 
defect is primarily a defect in the systematic and uniform 
training of those who practice in these trial courts. And if 
this is a correct view, then it is of utmost importance that the 
law school shall give to this matter of pleading and practice 






Hjsteniatic attention in order that there may be more thorough 
and Bcientific knowledge as to the principles of procedure. 

I do not for one moment concetle that the common law course 
of pleading and procedure is tetter adapted to produce cer- 
tainty and uniformity than the code procedure. I helieve, on 
the other hau<I, that the Ho-called reform procedure is the em- 
bodiment of the very best thought in regard to what is logical 
and feasible in laying down rules for the administration of jus- 
tice in the courts. But the opposition to the code reform has 
been so persistent on the part of the more conservative mem- 
bers of the profession, and especially on the part of those who 
give instruction in law schools, that the thorough excellence of 
the reformed procedure has not been appreciated, and its possi- 
bilities of certain and accurate application have not been at- 
tained. The rules of common law pleading can be more easily 
taught as a technical system, while, on the other hand, the 
reformed procedure involves a broader and more independent 
knowledge of the general principles of legal liability Nothing 
can certainly be more hopelessly slip shod and lacking in 
scientific precision than the ordinary pleadmgs prepared in 
States where the code procedure prevads But I have great 
faith that with a better knowledge of law and a clearer concep- 
tion of the functions of the reformed procedure, not as based 
upon any technical common law precedents, but as embodying 
tiio results of scientific legal study, in which the instructors in 
the law schools should take the lead, the reformed procedure 
may be developed into a definite and practical system. 

I cannot refrain from saying a word as to lex^booka — for 
whatever the theory of instruction may be, text-hooks will be* 
found useful on many topics, and indispensable on some. 
Years ago it was the general complaint among teachers that 
the text-books were not suitable for students and that special 
books were necessary. Now we have special books in abund- 
ance. We have voluminous collections of cases and smalt col- 
lections ; volumes of elaborate lectures and brief synopses of 
principles. We have single books and series of books. And 
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if I am not mistaken some of the old-faebioned lawyers' books 
remain the beat text-books for students on their particalar 
subjects. For it must be borne in mind that what the student 
needs ia not an easy book, which will give him a few defini- 
tions and superficial rules such aa will enable him to pass 
examinations, but thoroughly planned discussiona of the fun- 
damentals of the subject and their applications. It will 
become apparent in time, if it is not already plain, that such 
books cannot be made accorditig to a pattern, but that each 
subject dcmantis its peculiar treatment and that each author 
must work according to his own judgment and capacity, just 
as each teacher must teach according to his own method. 

As the last of these preliminary considerationa let me sug- 
gest the question whether we shall commence to study law by 
assuming certain principles and deducting from them the 
entire theoretical structure or whether we shall commence with 
the actual facts of legal experience and from them build up a 
system ? Shall we explain a.b3tractly the source of law, the 
nature of rights, their division into rights in rem and rights in 
personam ? or shall we commence in an elementary way to dis- 
cover what principles are involved in the actual rules in accord- 
ance with which, within the knowledge of persona not versed in 
the law, the facta of human relations are governed ? I am aware 
that it has in some ([uarters been thought more in accordance 
with university methods to commence with general principles, 
80 called, and to work them out to their practical applications, 
and with that view, it has, I believe, been undertaken to give 
some sort of abstract course in law which might be pursued 
as well for its educational value as for its preparation for a 
special knowledge of law. And for this purpose the analytical 
discussions of Austin and of Holland have been deemed a 
proper source of the principles to be used. It seems to he, 
however, generally conceded that the true university method 
is quite contrary to this. When the universities were driven 
to abandon the older scholastic notions and admit to the cur- 
riculum modern ohcmiatry and physics and the natural S' 
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ences, all taught on the principle of inveBtigating the facts 
which could be underBtood and making them the basis of 
clasBification and induction, they acquired a new impetue, and 
the inductive method waB found to he the touch-stone, not 
only in the natural scienceB, but also in history and sociology, 
80 that the new university method, if it may be bo called, does 
not hesitate to take hold of teat tubes and balances, nor to soil 
its cuffs with the dust of musty documents so that it may only 
get at the actual truths, from the accumulation and combination 
of which principles may be evolved. And so in the law it has 
been found worth while to investigate the details of actual 
cases in order to see how the law is applied in those cases and 
to know how to apply the deduced principles in analogous 
cases ; and this is a method of investigation as old as the com- 
mon law itself. I know I am here on controverted ground. 
I should, perhaps, not venture to express myself so rashly, did 
I not feel an assurance that to any extent in which I am in the 
wrong I shall be set right by a paper to be presented later in 
the proceedings of this Section. But if I am in the main 
right then it seems to me two important result^ follow from 
taking this point of view: First, that whatever the instruc- 
tion in any particular subject shall he, by lecture, or by text- 
book, or by the study of cases, it is important that the student 
shall realize that he is dealing with principles derived from 
the adjudications of the courts in settling particular controver- 
sies, and that the ultimate correctness of those principles 
must be tested by determining whether they are thus correctly 
derived ; second, that in the arrangement of topics, and in 
the treatment of each topic those things shall he seized upon 
first which will come most naturally and readily within the 
apprehension of the student. He will not find It difGcult 
even at the beginning to understand the reasoning about the 
ordinary and every day relations involved in simple cases of 
contract or tort or personal property, but he will find it diffi- 
cult to comprehend or make any application whatever of the 
theories of Austin or Holland. 
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I am not so foolish as to pretend to judge of, much less to 
discredit, the value of the labor of such men as these. My 
only suggestion is that their work is of consequence to one, 
who having acquired a knowledge of the principles of law, is 
seeking to fit them into some system which shall bring the sep- 
arate fields of jurisprudence into closer relations with each 
other. But for this purpose the facts must be known not only 
by the writer but by the reader, else there is no test of corrects 
ness of the system propounded and no practical advantage 
from its study. 

In this connection one word ought to be said as to the dis- 
tinctly historical study of law. When we have recognized our 
present law as the result of evolution, a compound product of 
precedent on the one hand and a desire to make the law 
represent the views of the judge or legislator as to that which 
is just or expedient on the other, we have committed ourselves 
largely to the importance of understanding the process, step 
step, through which any particular doctrine of the law has 
been developed. But it throws little light on the legal doc- 
trine to simply institute a comparison between rules of law 
relating to the same subject found in different systems, or in 
the same system at different times ; thus very much of what is 
formulated in the way of history of legal doctrines is of no 
significance whatever to the student or to the practitioner. 
Indeed it is not easy to trace the development of any particu- 
lar branch of the law without regard to other branches, the 
danger being that without a full understanding of the whole 
law as it existed at any particular previous time, we shall 
wholly misconceive the significance of any one doctrine found 
to have existed at that time. The necessity of having a 
broad and connected view of a course of legal development in 
order to understand the development in any particular direc- 
tion led Dr. Hammond to insist that the history of the law 
should be studied as a whole and not in fragments, and to urge 
further that this historical study should be made an introduct- 
ory course in the law school. That this connected historical 
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study is of the greatest interest and value cannot for a moment 
be doubted ; but I tbink it must in the main be left to follow 
rather than to introduce and precede a systematic course of 
study of the existing taw, and that all that can be done with 
the ordinary student is to give some illustration of historical 
development which will make clear to his mind the processes 
by which the principles of the law have been evolved, without 
attempting to give an historical account of the whole law. 

In considering the order in which the topics of law should 
be introduced one finds himself without any practical guide. 
A glance through the various announcements of law schools 
will show either that those who have arranged their courses of 
study have not thought the order of presentation to be of any 
importance, or that there has been an entire want of agree- 
ment in judgment as to what the proper order should be. Tu 
one course may be found the law of persons, including agency, 
at the beginning, while in another agency is left until the end. 
In one, the student is brought at the very threshold in con- 
tact with the abstruse doctrines of real property; while in 
another he is kept in the dark as to real property law until 
near the close of his course. But there would be no end of 
illustrations of the discrepancy between the difi'erent schools 
in this respect if I should attempt to pursue the comparison. 
Indeed that there should be entire lack of harmony or any evi- " 
dence of possibility of agreement is not surprising. In many 
cases the order of studies, as a rule, depends entirely upon the 
convenience of those who may have charge of the different 
subjects to be presented, while on the other hand as between 
those who may be seeking some scientific arrangement there 
may be entire lack of agreement as to any principles upon 
which an agreement can be based. And that there should he 
such an arrangement, that some order ought to be better than 
another is plain. It would he absurd in mathematics to allow 
the question of whether arithmetic should precede or follow 
trigonometry to depend on the personal convenience of the 
respective instructors. In history it would hardly be possible 
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to satisfy the student by presenting detached fragments of 
American, English, and continental history, without any 
chronological relation. In Latin it would hardly do to put 
Horace's Odes into the student's hands before any study of the 
grammar, or at least the acquisition of some notion of the 
meanings of words and the structure of sentences. 

Is there in law any natural sequence of study ? If so, what 
is it? 

I fear that after serious consideration we shall be driven to 
admit that there is no logical or scientific order in which the 
branches of law can be presented. One cannot go very far 
into the study of torts without finding that some information 
as to the law of persons, as to real and personal property, and 
as to procedure and evidence, is assumed by the writer or 
teacher. He will not go far in real property until he reaches 
doctrines of equity, and he will not go far in equity until he 
finds that a knowledge of the whole scope of the common law 
of rights and remedies is assumed ; while if he should attempt 
to start with that which is apparently entirely simple and 
proximate, the procedure in the courts, he would find at every 
step that the rules of procedure depend upon the rights and 
obligations out of which the cases arise. 

There is no complete remedy for this difiBculty, but I ven- 
ture to suggest as a partial remedy that at the beginning of 
the course some considerable time be taken with what may be 
called elementary law, a discussion of the leading principles 
which are assumed in each branch of the law, with an indica- 
tion of their relation to each other. Such a course will be 
exceedingly interesting to the beginner, because it wiU enable 
him to think law in regard to matters of every day observa- 
tion. It must not go into details as to any subject, neither 
must it be abstruse or historical, but it will serve to connect 
the common knowledge of the commencing student with the 
more technical principles of each subject and will furnish an 
opportunity, also, for giving that information as to what law is, 
its sources and its tendencies, which can not very well be 
introduced in connection with any special topic. 
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But for this elementary course it will not be expedient to 
use Blaukstone's Commentaries. That monumental work can- 
not be made to represent the law as it now is, nor can it be 
used satisfactorily as an historical outline. It will serve an 
immensely valuable purpose to every law student who can be 
induced to read it at or near the conclusion of his course of 
law study, but its significance ca.n never be appreciated, in my 
opinion, by the novice. 

Indeed it is doubtful if any book can be found just suited 
to the instructor's requirements in elementary law, or whether 
the use of a text-book is desirable. In no portion of the 
course ia the skill of an accomplished lecturer, or perhaps I 
should Bay expounder, more valuable than in this beginning 
work of tlie student's course. 

Two important topics of the law which, undoubtedly, ought 
to be introduced into the first year's course, inasmuch as they 
lie at the foundation of so many collateral subjects, are those 
of contracts and of torts. It may not be easy to assign a 
good reason for postponing the discussion of rights in rem to 
that of rights in personam, but I tbink it will be generally 
agreed that the law of property, especially that of real prop- 
erty, is more difficult for the student than the law of contracts 
and of torts. Sufficient knowledge of the elementary prin- 
ciples applicable to the ownership of real and personal prop- 
erty may be given in the course of elementary law, to enable 
the student, without detriment, to dispense with the thorough 
treatment of these topics until his second year. 

It would seem eminently proper that in the first year the 
law of persons should be considered, for there is a simplicity 
in the general conception and a familiarity on the part of the 
student with the relations involved which make the subject 
one not difficult to present as an elementary topic. Perhaps 
here also should be presented the law of agency. 

Criminal law is a subject involving elementary conceptions 
easily mastered by the student, and both in its substantive 
part and in its procedure it is well suited to presentation in 
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the first year's course, and yet it is so wholly independent of 
the other branches of the law in every phase that it may, 
without impropriety, be used as a stopgap in any portion of 
the course where time may be found for it. 

As to these subjects, there would be, I think, very little con- 
troversy, but it may become a difiicult question to determine to 
what extent pleading and practice shall be introduced in the 
first year. My own strong predisposition is to give the student 
as soon as possible a knowledge of the whole method of 
procedure, in order that in the presentation of the various 
branches of the substantive law he may be shown and com- 
pelled to realize how the abstract doctrine becomes important 
and is to be applied in actual controversies. And I should, 
therefore, urge the incorporation into the first year, of the 
ordinary instruction in pleading, practice, and evidence. This 
is important also because the valuable work which the student 
ought to do in moot courts conducted directly under the charge 
of skilled instructors, cannot be profitably commenced, even, 
until some instruction in pleading and practice has been given. 
Undoubtedly, the schedule here suggested will furnish ample 
work for the first year and will probably make it the most 
valuable year in the law course ; that is, the student will be 
less able to do this work for himself by private study or study 
in an office than he will to do the work of either of the sub- 
sequent years. In this connection I feel like urging that the 
schools which are so courageously extending their courses and 
requiring longer terms of study should couple that require- 
ment with the rule that they will allow credit to the extent of 
but a small portion of the time of instruction for work done in 
law offices, and that if an abridgement of the course is to be 
made on account of such instruction, it shall be in the latter 
part and not in the first part of the course. 

For the second year's work the most important subjects to 
be named are real and personal property. The principal in- 
struction as to personal property will necessarily be with 
reference to sales and bailments, which should, in my opinion. 
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be diacussed not as Bub-topics of the law of contracts, bnt as 
the most important divisions of personal property law. The 
law of curriers may be put in the same category, althoagh 
here the nature of the subject matter is not particularly 
significant, the obligations of the parties being the important 
consideration, thus rendering the topic one wherein rights in 
personam are more important than rights in rem. In this year 
also equity should be covered. But I believe it will be found 
conductive to the orderly presentation of subjects to include 
equitable estates with real property, and to discuss under the 
head of equity principally equitable grounds of relief and 
equitable remedies, extending the one branch of the subject so 
as to cover trusts, and the other branch to include injunctions, 
receiverships and all those peculiar remedies which have 
attained such proraiDence in the modern development of the 
law. One difficulty with tliia plan is that I have postponed 
corporations and partnership until the third year, and it is in 
connection with these two subjects that the special proceedings 
are most frequently invoked; and yet their general nature 
may doubtless be sufficiently discussed at this time, leaving 
their peculiar application in corporation and partnei'ship cases 
to be considered in connection with those subjects. Indeed, 
equity is a subject which should be carefully explained in the 
course on elementary law, am! its nature and historical devel- 
opment pointed out. not only because it baa to a great extent 
modified the law on every subject and furnished the pattern 
for reformed procedure, but on the other hand, because unlesa 
the student has this informatian he will form exaggerated 
notions as to the extent of equity, and will be constantly 
iissuming, as to rules which he thinks ought to exist, that if he 
does not find them in law, they must necessarily be found in 
equity. 

In this second year there should be instruction in wills and 
the rules of descent and administration, and in some of the 
special topics of contract law, such as bills and notes, insur- 
ance, guaranty and suretyship, etc. Quasi contracts might 
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here be properly introduced and an advanced course in plead-^ 
ing, giving special prominence perhaps to the common law 
system. 

For the third year I would propose corporation law, both 
private and public, and the law of partnership ; also constitu- 
tional law, international law, conflict of laws, legal ethics, and 
such general instruction in the science of jurisprudence as it 
may be deemed advisable to give. Perhaps damages, as repre- 
senting the ultimate fruit of litigation, might be included here 
as the third year of work in the adjective law. And if special 
attention is to given to the procedure in the Federal courts, 
it might be made a topic for this year, although if equitable 
procedure is discussed in connection with equity in the second 
year there is perhaps no occasion for so-called Federal juris- 
prudence as distinguished from constitutional law. 

There are various specialties which have not been enumer- 
ated, such as medical jurisprudence, patent and copyright 
law, taxation, the law of shipping and admiralty, which may 
well be named, and yet can hardly be fitted into any special 
place in a general course, and, therefore, may properly be left 
to be treated as the opportunity or needs of the particular 
school may require. 

Several suggestions may be made as to the practicability of 
the scheme here outlined, and the first is one which will occur 
to any law teacher, that is, that the work proposed, if done as 
it ought to be done, will severely tax the capacity of the 
student throughout his three years term of study ; whereas I 
believe that during the latter part of his study the student 
should not be taxed with a vast amount of prescribed work, 
but should have some opportunity to exercise his judg- 
ment and originality in the investigation of special questions 
which may occur to him or to his teacher as of interest, but 
which involve too much detail to be presented to the whole 
class in the regular course of instruction. If in the latter 
part of his course the student has no taste for such original 
investigation he probably will not make a profound or success- 
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ful lawyer, and the fact that he can pass his examinations with- 
out great strain may not be a matter of much consequence. 
If he has a taste for such investigation the work which he thus 
does on his own responsibility will prove to be the most valua- 
ble work of his whole term of study. Indeed to make room 
for this independent work, and for pursuing thoroughly the 
disciplinary studies, I would even dispense entirely with some 
of the subjects which I have enumerated. 

To make the course here suggested as little blirdensome as 
possible, consistently with thoroughness in discipline and the 
acquisition of a reasonable amount of information, it is highly 
important that the various teachers so adjust their instruction 
as to what shall be presented and what omitted on each subject, 
that they shall not cover the same ground. Unless care of this 
kind is taken, the law of persons, for instance, will be found to 
have been considered quite at length in contracts and to some 
extent in torts, real property and equity, whereas the whole 
matter is supposed to be covered by a course on the general 
topic. Let it be arranged so that this ground shall be covered 
but once, and by pursuing the same course on other topics it 
will be found that much time can be saved and the instruction 
greatly simplified. If it be urged that repetition is advantage- 
ous, I must say that, in my opinion, repetition of any kind is 
decidedly objectionable, and that the student should under- 
stand at the beginning that he has but one opportunity to learn 
the law on any particular subject. Much of the indifference 
and inattention which law teachers have to contend with 
grows out of the slip-shod fashion in which some ordinary 
and commonplace doctrines of the law are presented again 
and again until they lose the charm of novelty. Moreover 
the repetition of inadequate and one-sided views tends to 
distort and efface the instruction that may have been ade- 
quately and systematically given at the proper time. It will 
be understood, of course, that the subjects of the law which I 
have named in this schedule are not and cannot be exclusive, 
but every effort should be made to treat those doctrines which 



22 

occupy common territory, as though they belonged exclusively 
to the one or to the other, and thus draw, as nearly as may be, 
a definite, though it may be a theoretical and unsatisfactory 
boundary line between them. 

I have not attempted in this classification to indicate the rela- 
tive prominence which shall be given to the subjects named, 
nor can that matter be very definitely or satisfactorily settled, 
and yet conceding that information on all the subjects named is 
important, it i^ill be found that in disciplinary value some of 
them are vastly superior to others. As to some the instruction 
would be of great importance, even though the information 
acquired were at once forgotten ; for, in the very process of 
acquiring, would be developed that faculty of thinking law 
which is so diflScult to describe, so uncertain of attainment by 
conscious cfibrt, and yet absolutely essential, not only in the 
practice of the law, but also in its teaching. Indeed it seems 
to me that the teacher, as fully as any one connected with the 
law, needs to have an intensely practical conception of the 
bearings of the doctrines which he discusses. But there are 
many subjects which, though interesting in themselves, will be 
pursued only for the information derived from their study, 
information which in too many cases, alas, will be forgotten 
before occasion arises for its application! Indeed I fancy that 
if a law teacher could really know how little of the matter 
which he presents by way of practical information sticks in the 
mind of the student until he can make use of it, he would 
greatly reduce the scope of the informational part of his 
instruction and correspondingly expand that part which can 
be made to have a distinctly disciplinary value. 

The schedule presented will apparently be inconsistent with 
the scheme followed in some schools of not only presenting a 
number of topics concurrently, each receiving attention for 
one, two, or three hours only during a week, but also of carry- 
ing some topics in this way through two, or even three years. 
This is doubtless a matter which may be left to the judgment 
or convenience of the instructor, and yet I believe it will be 
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found in g&neral to be conducive to satisfactory work on any 
particular topic that the inatruation in it be given on consecu- 
tive days, or as nearly so as practicable, until it is finished. I 
know there are reasona in support of the contrary practice, 
which quite generally prevails, one weighty consideration being 
that where many stnilenta must use one library there ought to 
be as long an interval as practicable between recurring exer- 
cises in the same subject to enable the students to use the 
books which have been referred to. On the otber hand there 
muHt be Home diminution in the heat and ardor of interest 
which a student can feel in any one subject if hia mind is in the 
course of a week to be concerned with half a dozen or more 
wholly distinct aubjecta. 

In conclusion I muat confeas to a very considerable sensi- 
tiveness to the criticiam of those who will say that the curri- 
culum which I have proposed is merely practical ; that it fur- 
nishes the training for an attorney and not for a jurist ; that 
it does not bring into prominence the broad principles of the 
law, but concerns itself only with its details, and especially 
that it does not include any prominent place given to the 
study of the Roniau law. If there is any one subject on which 
emphasis has been regularly laid at every annual meeting 
of this Section, it is the importance of teaching the student 
broad, general principles, and the value of the civil law as 
furnishing the principles which may be made available for 
this purpose. And yet, when I look through the opinions 
of the judges of the various courts, even those of that court 
which stands without a peer in the whole field of juris- 
prudence, the Supreme Court of the United States, I find 
that less and less importance ia given to the so-called general 
principles derived from various sources, especially from the 
civil law, and the maxima of equity, and the glittering gen- 
eralities in which writers of comparative jurisprudence are 
wont to clothe their dissertations, and more and more atten- 
tion to the working out in harmonious detail of the i 
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law system in its various ramifications into the diversified 
phases of human activity. 

The example of the Supreme Court of the United States 
has, however, been cited the other way, by reference to Coffin 
vs. United States, 156 U. S. 432, 454, as a case where the 
Court has availed itself of civil law learning and the methods 
of comparative jurisprudence. The question involved was as 
to the proper extent of the presumption of innocence in a 
criminal prosecution. But of what significance is it that as 
there stated an early commentator on the civil law announced 
the presumption of innocence in much the same form as that 
in which it is now stated by common law writers ? Does that 
fact show the origin of our rule ? If so, how does it happen 
that in civil law countries the presumption receives but alight 
and doubtful practical recognition while with us it has assumed 
the importance of a cardinal principle ? 

The case of Meyer vs. Richards, 163 U. S. 385, furnishes 
another illustration. It involves the question as to liability 
of the seller of certain State bonds which were invalid. ^ As 
the sale was made in Louisiana the court discusses the civil 
law rule, and the practical familiarity with that system on the 
part of Justice White, who writes the opinion, was doubtless 
of great value to the court, but when he points out the difier- 
ence between the common law and civil law doctrines as to 
implied warranties in sales, he places before us only an inter- 
esting and instructive contrast and a curious coincidence. He 
does not pretend to be throwing any new light on the common 
law doctrine, nor explaining its reason. 

The common law is to be investigated and reasoned about 
it its own field, by its own processes, and nothing but confusion 
would result from attempting to get into the mind of the 
student at the same time the rules and the reasoning of the 
two systems. No better proof need be offered than to point to 
the unfortunate attempts made in one or two of Judge Story's 
books to illustrate the common law doctrines by those of the 
civil law, resulting in the mere recital in juxtaposition of 
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rules, whether similar or dissimilar, not originally related to 
each other, and of little significance as severed from their 
proper connections and surroundings. An example much 
older may be found in Lord Holt's opinion in the famous case 
of Coggs vs. Bernard (2 Ld. Raym. 909) in which it was 
attempted to formulate civil law principles into a common 
law statement of the rules of liability in bailments, with the 
unfortunate result that English and American writers on the 
subject have ever since been explaining the meaning of 
civil law terms used by him or by others in consequence of 
his introduction of civil law nomenclature, such as commoda- 
turn, depositum^ mandatum, mutuuniy pignori acceptuniy loca- 
tio-conductio, with its subdivisions of locatio operis faciendiy 
locatio operis mercium vehendarum, etc., the conclusion beiDg, 
however, that the transactions referred to are in some cases 
not bailments at all by the common law, and that even when 
found to be bailments, the civil law rules do not furnish any 
definite guide to the common law principles involved. Lord 
Holt concludes his opinion with an apology and a doubt. '* I 
have said this much in this case, because it is of great conse- 
quence that the law should be settled in this point ; but I 
don't know whether I may have settled it, or may not rather 
have unsettled it.'* The same doubt might properly be enter- 
tained by any writer or judge who attempts to transfer princi- 
ples and rules from the one system to the other. 

Nothing is more misleading than to assume that because 
particular doctrines of two systems are similar, one must have 
been derived from the other. It does not necessarily follow 
from the fact that the common law corporation and the civil 
law collegium embody the same conception that the one is to 
best understood by studying the other, nor is there any defi- 
nite assurance that the civil law notion of an abstract entity is 
more easily grasped than the common law notion of a fictitious 
person. 

That the civil law may properly be studied, and with great 
advantage as a part of a liberal education, and especially in 
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